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DIGEST OF DECISIONS RELATING TO THE ARID REGION. 



Abandonment. 

When the waterof a stream leaves the possession of a party, 
all his right to and interest in it is gone. 
Eddy V. Simpson, 3 Gal., 249. 

If an appropriator of water, after using the same, allows it 
to return to the stream without intention of using it again, 
that water becomes a part of the stream, and is subject to ap-' 
propriation by another. 

Eddy V. Simpson, 3 Cal., 249. 

Schulz V. Sweeny, 19 Nev., 369. 

Woolman v. Garringer, 1 Mont., 535. 

The prior appropriator can not claim water after it has been 
abandoned by him and appropriated by another. 
Eddy V. Simpson, 3 Cal., 249. 
Barkley v. Tieleke, 2 Mont., 59. 

Bights of a prior appropriator of water may be lost by his ac- 
quiescence in an adverse use thereof by another during the 
period limited by the statute of limitations. This would not 
apply to any portion of said water of which the prior appro- 
priator did within said period resume, and afterwards^xetain 
possession. 

Union Water Company v. Crary, 25 OaL, 504. 
Davis V. Gale, 32 Cal., 26. 
Smith V. Logan, 18 Nev., 149. 
Woolman v. Garringer, 1 Mont., 535. 

The attempt to convey a water right by an imperfect convey- 
ance, while it may not operate as an absolute transfer, clearly 
operates as an abandonment by the grantor of his right ac- 
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Abandonment— Continaed. 

quired by appropriation, and the right of the buyer relates to 
the date of his taking possession as an original appropriation 
by him. 

Barkley v. Tieleke, 2 Mont., 59. 

One who has abandoned his prior right to the use of water 
can not by afterwards making a sale of the same revive his 
prior right in favor of his grantees, even if the same is 'made in 
good faith. 

Davis V. Gale, 32 OaL, 26. 

Abandonment, evidence of. 

An appropriator of water who for many years makes no use 
of the water, allows his ditch to become obliterated, and inter- 
poses no objection to the diversion of the water by a subsequent 
appropriator, will be presumed to have abandoned his right of 
priority. 

Dorr V. Hammond, 7 Colo., 79. 

The facts that water was appropriated for a particular pur- 
pose, and that the purpose has been fully accomplished, and 
that when accomplished the appropriators dispersed, and al- 
lowed a long time to elapse without using the ditch, and then 
sold it for a nominal sum, may be received in evidence as tend- 
ing to show abandonment. 

Davis V. Gale, 32 Cal., 26. 

A failure to use for a time is competent evidence on the ques- 
tion of abandonment ; and if such non-use be continued for an 
unreasonable period, it may fairly create a presumption of in- 
tention to abandon, but this presumption is not conclusive, and 
may be overcome by other satisfactory proofs. 

Davis V. Gale, 32 OaL, 26. 

Sieber v. Frink, 7 Oolo., 148. 

Abatement of ntdsance. 
See Actions for diversion of water, Nuisance. 

Aoqtdescence. 
See Abandoiunent, ^Estoppel, Prescription. 
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Act of Congress 
See Statutes. 

Action against trespassers, "who may maintain. 

A party who is iu possession of a ditch and the water inci- 
dent thereto has an equitable interest therein, and can main- 
tain an action against trespassers. 

Barkley v. Tieleke, 2 Mont., 59. 

Action for diversion of "water, tenants in common. 

Actions for diversion of the waters of ditches are in the na- 
tareof actions for the abatement of naisances, and may be main- 
tained by tenants in common in a joint action. 
Parke v. Kilham, 8 Oal., 77. 

In an action for the diversion of water from a ditch and land 
owned by the plaintiff and others, his co-owners are not reces- 
sary parties. 

Himes v. Johnson, 61 Cal., 259. 

Action for injury to water-rights, who may maintain. 

Qne to whom lands have been conveyed acquires thereby 
the legal title to such lands, even though there may be an oral 
agreement to reconvey, and may maintain an action to estab- 
lish water-rights connected with said land. 
Smith V. Logan, 18 Nev., 149. 

Action for invasion of water right, who may maintain." 

Until a claimant is himself in a position to use water, the 
right to the water does not exist in such a sense that the mere 
diversion and use of the water by another is a ground of action 
either to recover the water or damages for the diversion. 
N. O. & S. Canal Co. v. Kidd, 37 Cal., 282. 

Adverse use. 

See Prescription. 

Agriculturists and miners. 

See Miners and Agriculturists, relative rights of, Miners' 
rights not superior to others. 
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Application to belieficlal use. 
See Appropriation. 

Appropriation. 

, The first appropriator of water from a natural stream apon 
the pablic lands for a beneficial parpose has a prior right thereto 
to the extent of sach appropriation. 

Atchison V. Peterson, 20 Wall., 607. 

Basey v. Gallagher, 20 Wall., 670. 

Irwin V. Phillips, 5 Oal., 140. 

Tartar v. Spring Creek M. & Mg. Co., 6 Oal., 395 

Hill V. Newman, 6 Oal., 445. 

Oonger v. Weaver, 6 Oal., 548. 

Hoffman r. Stone, 7 Oal., 47. 

B. R. and A. W. and M. Oo. v. N. Y. Mg. Oo., 8 Oal., 
327. ^ 

Hill V. King, 8 Oal., 336. 

Bntte Oanal and Ditch Oo. v. Vaughn, 11 Oal., 143. 

Ortman v. Dixon, 13 Oal., 33. 

McKinney v. Smith, 21 Oal., 374. 

Union Water Oo. v. Orary, 25 Oal., 504. 

Davis V. Gale, 32 Oal., 26. 

Osgood V. El Dorado W. and M. Oo., 56 Oal., 671. 

Himes v. Johnson, OL Oal., 259. 

Brown v. MuUin, 65 Oal., 89. 

Jankans v. Bergin, 67 Oal., 267. / 

Ware v. Walker, 70 Oal., 591. 

Schilling v. Kominger, 4 Oolo., 100. 

Oofan V. Left-Hand Ditch Oo., 6 Oolo., 443. 

Wheeler v. Northern Oolo. Irr. 06., 10 Oolo., 582. 

Golden Oanal 06. v. Bright, 8 Oolo., 144. 

Hammond v. Eose, 11 Oolo., 524. 

Lobdell V. Simpson, 2 Nev., 274. 

Ophir Silver Mg. Oo. v. Oarpenter, 4 Nov., 534. 

Dalton V. Bowker, 8 Nev., 190. 

Barnes v. Sabron, 10 Nev., 217. 

Strait V. Brown, 16 Nev., 317. 

Jones V, Adams, 19 Nev., 78. 

Atchison v. Peterson, 1 Mont., 561. 

Barkley v. Tieleke, 2 Mont., 59. 

Keeney v. Oarillo, 2 N. M., 480. 
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Appropriation — Continaed. 

Crane v. Winsor, 2 Utah, 248. 
Monroe v. I vie, 2 Utah, 535. 
Kaler v. Campbell, 13 Ore., 59t). 

The diversion of the waters of a stream with the object of 
drainage simply or without the intention of applying them to 
some nsefnl purpose does not constitate an appropriation. 

Maeris v. Bicknell, 7 Cal., 261. 

McKinney v. Smith, 21 OaL, 374. 

Thomas v. Guiraud, 6 Colo., 530. 

One who uses the waste water from the mining operations 
of another acquires by such use no right, unless that water had 
been turned back into the original channel without any inten- 
tion of recapture, and thus became publici juris. 
Woolman v. Garringer, 1 Mont., 535. 

To constitute a legal appropriation, the water claimed must be 
applied to some beneficial use or purpose. 
Maeris v. Bicknell, 7 Gal., 261. 
Weaver v. Eureka Lake Co., 15 Cal., 271. 
Davis V. Gale, 32 Cal., 26. 
Sieber (?. Frink, 7 Colo., 148. 

Larimer Co. R. Co. v. People ex rel. Luthe, 8 Colo., 614. 
Wheeler v. Northern Colo. Irr. Co., 10 Colo., 582. 
Dick V. Caldwell, 14 Nev., 167. 

The true test of appropriation of water is the successful ap- 
plication thereof to the beneficial use designed, and the method 
of diverting or carrying the same or making such application is 
immaterial. 

Thomas v. Guiraud, 6 Colo., 530. 

If land be rendered productive by the natural overflow of 
water thereon without the aid of any appliances whatever, the 
cultivation of such land by means of the water so naturally 
moistening the same is a sufficient appropriation of such water 
to the amount necessary for such use. 

Thomas v. Guiraud, 6 Colo., 530. 

Appropriation completed, relates back. 

Although the appropriation is not deemed complete until 
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Appropxlation completed— relates back-MI^ontinoed. 
the actual diversion or use of the -water, still if such work be 
prosecuted with reasonable diligence, the right relates to the 
time when the first step was taken to secure it. 

Kelley v. Natoma Water Co., 6 Oal., 105. 

Maeris <?. Bicknell, 7 Oal., 261. 

Kimbail v. Gearhart, 12 Oal., 27. 

K 0. & S. O. Co. V. Kidd, 37 Cal., 282. 

Osgood V. Water and Mining Co., 56 Cal., 571. 

Ophir Mining Co. v. Carpenter, 4 Nov., 534. 

Irwin V. Strait, 18 Kev., 436. 

Sieber v, Frink, 7 Colo., 148. 

Wheeler v. Northern Colo. Irr. Co., 10 Colo., 582. 

Columbia Mg. Co. v. Holter, 1 Mont., 296. 

Appropiiation, diligence. 

To acquire a right to water from the date of the diversion 
thereof, one must within a reasonable time employ the same in 
the business for which the appropriation is made. What shall 
constitute such reasonable time is a question of fact, depending 
upon the circumstances connected with each particular case. 

Conger v. Weaver, 6 Cal., 548. 

Maeris v. Bicknell, 7 Cal., 261. 

Parke v. Kilham, 8 Cal., 77. 

Kimball v. Gearhart, 12 Cal., 27. 

Weaver v. Eureka Lake Co., 15 Cal., 271. 

Sieber v. Frink, 7 Colo., 148. 

Wheeler v. Northern Colo. Irr. Co., 10 Colo., 582. 

Atchison v. Peterson, 1 Mont., 561. 

Keeney v. Carillo, 2 K. M., 480. 

Ophir S. M. Co. v. Carpenter, 4 Nev., 634. 

Diligence in the prosecution of work such as the appropria- 
tion of water by constructing a ditch for its use does not re- 
quire unusual or extraordinary efforts, but only such constancy 
or steadiness of purpose or labor as is usual with men, engaged 
in like enterprises, who desire a speedy accomplishment of 
their designs ; such assiduity in its prosecution as will mani- 
fest a bona fide intention to complete it within a reasonable 
time. 

Kimball v. Gearhart, 12 Cal., 27. 

Ophir S. Mg. Co. r. Carpenter, 4 Kev., 534. 
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Appropriation, extent of. 

The appropriation of the water of a stream for a particular 
purpose is an appropriation of only so much of the water as is 
necessary for that purpose, and the surplus, if any, may be 
taken by others. 

Ortman t?. Dixon, 13 Cal., 33. 

McKinney v. Smith, 21 Cal., 374. 

Davis V. Gale, 32 Cal., 20. 

Nevada Water Co. v. Powell, 34 Cal., 109. 

K". C. & 8. 0. Co. V. Kidd, 37 Cal., 282. 

Edgar v. Steveuson, 70 Cal., 286. 

Butte Canal & Ditch Co. v. Vaughn, 11 Cal., 143. ^ 

Barnes v. Sabron, 10 Nev., 217. 

Simpson v. Williams, 18 Nov., 432. 

Lobdell V. Simpson, 2 Nev., 274. 

Sieber v. Frink, 7 Colo., 148. 

The quantity of water appropriated in any given case is to 
be measured by the capacity of the ditch or flume at its small- 
est point ; that is, at the point where the least water can be car- 
ried through it. 

Higgins V. Barker, 42 Cal., 233. 

Atchison v. Peterson, 20 Wall., 507. 

Ophir Mining Co. v. Carpenter, 6 Fev., 393. 

Caruthers v. Pemberton, 1 Mont., 111. 

Appropriation of all water in a stream means as it ordinarily 
flows, and another may take the surplus in times of extraordi- 
nary high water or freshets. 

Edgar v. Stevenson, 70 Cal., 286. 

In determining the quantity of water appropriated it is proper 
to consider the acts of the appropriator, the manner in which 
the ditch was constructed, the general size, etc. The appropri- 
ator would not be limited to the quantity turned into his ditch 
in the first place, unless by the general plan, size, and grade 
of the ditch it was not capable of carrying more than was first 
diverted. If by reason of obstructions or irregularity in the 
grade of the ditch it was not capable of diverting as much 
water as its general size would indicate, the appropriator would 
be allowed a reasonable time to remove such obstructions or 
adjust the grade, and then fill the ditch to its capacity. 
White V. Todd's Valley Water Co., 8 Cal., 443. 
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Appropxlatioii, extent of— Contiuoed. 

The erection of a dam across a natural water-course is an act- 
ual appropriation of the waters of the stream to that point, 
but no farther. Any one may appropriate the water found 
below the dam. 

Kelly V. Natoma Water Co., 6 Oal., 105, 

If one appropriates a part of the waters of a stream for a 
certain period of time, any other person may not only appro- 
priate the residue and acquire a right thereto as perfect as the 
first appropriator, but may also acquire a right to the quan- 
tity of water used by the first appropriator at such times as it 
is not needed or used by him. 

Smith V. 0'Hara,-43 Cal., 371. 

Barnes v, Sabron, 10 Nov., 217. 

The right acquired by the prior appropriator is limited to the 
amount of water appropriated. In subordination to his right 
thus limited others may appropriate the remainder of the wa- 
ter running in the stream. 

Butte Canal & Ditch Co. v. Vaughn, 11 Cal., 143. 

Ortman v. Dixon, 13 Cal., 33. 

McKiuney v. Smith, 21 Cal., 374. 

Nevada Water Co. v. Powell, 34 Cal., 109. 

Higgins V. Barker, 42 Cal., 233. 

Brown v. Mullin, 65 Cal., 89. 

Junkans v. Bergin, 67 Cal., 267. 

Lobdell V. Simpson, 2 Nev., 274. 

Proctor V. Jennings, 6 Nov., 83. 

Barnes v. Sabron, 10 Nev., 217. 

Strait V. Brown, 16 Nev., 317. 

Chiatovich v, Davis, 17 Nov., 133. 

Thomas r. Guiraud, 6 Colo., 630. 

The prior appropriator has a right to have the water so ap- 
propriated flow down to the point of his appropriation undi- 
minished in quantity and quality. A subsequent appropriator 
wpuld have the right to use water from said stream in such a 
manner as not to cause any positive or sensible injury to the 
former appropriator. 

Bear River & Auburn W. & M. Co. v. K Y. Mg. Co.^ 
8 Cal., 327. 
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Appropriation, extent of— Continued. 
Hill V. King, 8 Cal., 336. 

Batto Canal and Ditch Co. v. Yanghu, ]L1 Cal., 143. 
Fboenix Water Co. v. Fletcher, 23 Cal., 482. 
Katoma W. & II. Co. v. McCoy, 23 Cal., 491. 
Nevada Water Co. v. Powell, 34 Cal., 109. 
Stein Canal Co. v. Kern Island Irr. C. Co., 53 Cal., 
663. 
Lobdell V. Siippson, 2 Nov., 274. 
Crane v. Winsor, 2 Utah, 248. 

A subsequent appropriator from a natural stream has no 
right to destroy the ditch of a prior appropriator, or to mate- 
rially diminish the quantity or deteriorate the quality of the 
water to which the latter is entitled ; nor has the prior appro- 
priator a right to extend his use of water to the prejudice of 
the subsequent appropriator. 

McKinney v. Smith, 21 Cal., 374. 

Nevada Water Co. v. Powell, 34 Cal., 109. 

Higgins V. Barker, 42 Cal., 233. 

Stein Canal Co. r. Kern Island Irr. Co., 53 Cal., 
563. 

Brown v. MuUin, 65 Cal.. 89. 

Junkans v. Bergin, 67 Cal., 267. 

Lobdell V, Simpson, 2 Nev., 274. 

Proctor V. Jennings, 6 Nov., 83. 

Sieber v. Frink, 7 Colo., 148. 

Larimer County R. Co. v. People, ex rel., 8 Colo., 
614. 



Appropriation, extent o( character of use considered in determining. 
A beneficial use, without regard to the nature thereof, will 
sustain the right by appropriation 5 but the nature of the use 
may be important as denoting the extent of the water appro- 
priated. Water taken for a mill is not taken as an article of 
merchandise, to be sold in the market; it is merely taken for use 
as a motive-power, and, having subserved this purpose, may be 
taken by others. 

McDonald v. Bear River & Auburn W. & M. Co., 13 
Cal., 220. 
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Appropriation, Indian may acquire right by. 

An Indian may acquire a right to the use of water on the 
public lands by appropriation, and may maintain an action for 
diversion of such water. This right would carry with it the 
right to repair a temporary damage to his ditch or dam, and 
those who might obtain possession under him would have the 
same right. 

Lobdell V. Hall., 3 Nev., 507. 

Appropriation, manner of making, may be regulated by the legisla 

ture. 

The legislature can not prohibit the appropriation or diver- 
jsion of unappropriated water for useful purposes from natural 
43treams upon the public domain, but it may regulate the man- 
ner of effecting such appropriation or diversion, and may desig- 
nate bow the water shall be turned from the stream or how it 
48hall be stored and preserved. 

Larimer County li. Co. v. The People, 8 Oolo., 614. 

Appropriation, notice, effect of. 

A notice of intention to appropriate is evidence of posses- 
sion, but of itself alone is not sufficient. Taken with other 
acts it amounts to sufficient evidence. 'It forms one of a series 
of acts which, taken together, make the right perfect. 

Conger v. Weaver, 6 Cal., 548. 

Thompson v. Lee, 8 Cal., 275. 

Columbia Mining Co. v. Holter, 1 Mont., 296. 

Appropriation of land and "water requires different character of acts. 
Public land is appropriated by one character of act, water 
by another. The digging of a ditch on public land is not an 
Appropriation of land for a mill-site, nor is the mere appropri- 
ation of a mill-site an appropriation of water for milling pur- 
poses. 

Robinson v. Imperial Silver Mg. Co., 5 Nov., 44. 

Appropriation, right attaches when. 

Although one may not have completed his work for divert- 
ing or using water, and therefore has not completed his appro- 
priation, yet he has a right to the use of so much of the waters 
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Appropriation, right attaches when— Coutinaed. 
of the stream as may be necessary to preserve his works from 
injury while in the process of construction. 
Weaver v. Conger, 10 CaL, 233. 

Appropriation, rights acquired by. 

An appropriation of water at a given point carries with it 
an implied authority to do all that shall become necessary to 
secure the benefit of such appropriation. To this extent the 
appropriator acquires an easement in the adjoining lands. This^ 
right is, however, restricted to the narrowest limits, and it 
must be exercised in such manner as to occasion as little dam- 
age as possible to the owner of the adjoining premises. 
Crisman v. Heiderer, 5 Colo., 589. 

The appropriation of water flowing through the public land& 
confers no right on the appropriator, either against the Gov- 
ernment or its grantees, in the absence of Congressional legis- 
lation qualifying the effect of the Government patent. And 
this is so, although the customs, laws, and decisions of the 
courts of the States wherein the land lies recognize and enforce 
rights acquired by prior appropriation in controversies be- 
tween occupants of public lands without title from the Gov- 
ernment. 

Union M. & M. Co. v. Ferris, 2 Saw., 176. 

By appropriation one acquires only the right of possession 
and use of water, qualified by the right of others to its use, in 
such manner as shall not materially diminish or deteriorate it,, 
at the place of his appropriation, in quantity or quality. 

Columbia Mining Co. v. Holter, 1 Mont., 296. 

Alder Gulch Con. Mg. Co. v. Hayes, 6 Mont., 31. 

Appropriators, prior and subsequent. 

If two parties have acquired rights to the use of the water 
in a stream and the volume of that water is increased by others 
turning into said stream the water from their ditch without in- 
tention of retaking it, said increase, becoming ptiblici jurisj 
does not affect the relative rights of the appropriators. Those 
rights remain the same as they would if the increase had been 
due to a natural cause. 

Davis V. Gale, 32 CaL, 26. 
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Appropriators, relative rights. 

The question in controversies between two appropriators 
where the prior appropriator asks damages from the subsequent 
appropriator or seeks to restrain him from using the water is, 
has the prior appropriator's use and enjoyment of the water 
for the purposes for which he claims its use been impaired by 
the acts of the subsequent appropriator f 

Atchison v. Peterson, 20 Wall., 507. 

Union Water Oo. v. Orary, 25 Oal., 504. 

Hill V. Smith, 27 Oal., 476. 

The appropriation of mining water is open to all persons, and 
the legislature has no power to enact laws that will permit an 
irrigating company to control or manage the water of any part 
of the Territory in disregard of the rights of individual claim- 
ants. 

Monroe v. Ivie, 2 Utah, 535. 

Where severa^l parties who had appropriated water from the 
same stream at different times and in different amounts en- 
tered into a contract to construct a new ditch, their several 
interests in the water to be carried in such ditch must, in the 
absence of any direct agreement, remain the same as prior to 
such contract and construction of such ditch, both as to the 
quantity to which each was entitled and as to the date his rights 
attached. 

Eominger v. Squires, 9 Oolo., 327. 

The use of water for mining purposes is one of the uses recog- 
nized and protected by the laws, both of the State and Federal 
Governments, and while an appropriator of the water of a nat- 
ural stream is entitled to have such water flow down to him un- 
diminished in quantity, any deterioration in quality occasioned 
by the use of it above for mining purposes must be an injury 
without consequent damages. 

Bear Eiver W. Oo. v. New York iMg. Oo., 8 Oal., 327. 



Appropriator's right co-eztensive with his ditch. 

The right to have water flow into a ditch is co-extensive with 
the ditch itself, and when a water ditch extends into two or 
more counties, an action for damages caused by acts prevent- 
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Appropzlator's right co-eztensive— Continued. 

ing the water from flowing iuto the ditch, and for an injunction 

to prevent such acts may be brought in any county into which 

the ditch extends. Although the act complained of occurred 

at the head of the ditch, it was injurious to the whole length 

thereof. 

Lower Kings E. D. Co. v. Lower Kings R. & F. Co., 
60 Cal., 408. 

Appropriator's rights in ^vater in a natural stream usufructuary. 

An appropriator of water so long as such water continues to 
flow in its natural course acquires no specific property in the 
water itself. His rights, like those of a riparian owner, are 
' strictly usufructuary. 

Eddy V. Simpson, 3 Cal., 249. ^ 

Kidd V. Laird, 15 Cal., 161. 

McDonald v. Askew, 29 Cal., 200. 

Alder Gulch Con. Mg. Co. v. Hayes, 6 Mont., 31. 

Appropriator, right to remove obstructions. 

An appropriator of the waters of a natural stream flowing 
through public lands has a right, as against subsequent pur- 
chasers from the United States, to go upon the land of such 
purchaser higher up the stream than the point of diversion 
and remove obstructions from the bed of the stream, so as to 
cause its waters to flow in their natural channel to the point 
of diversion. 

Ware v. Walker, 70 Cal., 591. 

Appropriators, tenants in common. 

Where different persons separately appropriate the waters 
of a stream and are severally using the same under certain 
regulations as to the time and manner of such use they are 
tenants in common, and each of them may maintain an action 
to enjoin a trespasser from diverting any portion of the water 
thus appropriated. 

Lytic Creek Water Co. v. Perdew, 65 Cal., 447. 

Appurtenance. 
See Water-right. 
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Beneficial use necessary to a valid appropriation. 
See Appropriation. 

Boundary of riparian land. 
See Eiparian owner. 

Burden of proof. 
. See Prescription, Vlater course, natural. 

Canal covners public servants. 
See Ditch-owners. 



Capacity of ditch. 
See Ditch. 



Care required in management of ditch. 
See !N"egligence. 

Change of channel. 

See Eiparian proprietor. 

Change of place of use. 
See Place of use. 

Change of point of diversion. 
See Point of diversion. 



Change of use does not affect right acquired by appropriation. 
See Place of use. 



Commissioners, "water. 

See Water commissioners. 



Company, ditch, liability to share-holders- 
See Damages. 
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Conveyance of ^vater-right. 
See Water-right, transfer of. 

Corporation for controlling water, rights and liabilities. 
See Damages, Ditch-owners, Eminent domain. 

Covenant which runs with land. 

A covenant between two adjoining landowners to appro- 
priate and convey the waters of a stream into a reservoir for 
their joint use runs with the land, and the successor of one 
on whose land the reservoir is situated can not, by changing 
the point of diversion, claim all the water. 
Weill V. Baldwin, 64 Oal., 476. 

Customs, local, must be proved. 
See Practice. 

Dam, appropriation by means of. 

When one appropriates water by means of a dam and ditch 
sufficient for the purpose in the natural condition of the stream 
as it then existed, he may not afterwards raise his dam higher 
to obviate obstructions to its use occasioned by physical 
changes in the stream, whether natural or artificial, if such 
action on his part would work an injury to subsequent appro- 
priators who were not responsible for the changes in the stream. 
Nevada Water Co. v. Powell, 34 Oal., 109. 

Dam, duty of owner. 

The owner of a dam is bound to see to his property, and to 
so govern and control it that injury may not result to his neigh- 
bors. 

Fraler v. Sears Union Water Co., 12 Cal., 556. 



Dam, harmless when erected, may not be abated. 

A dam erected on a stream in a manner nowise injurious or 

prejudicial at the time of its erection to rights of others on the 

same stream, but which, by reason of circumstances that could 

not have been anticipated, happening subsequently and operat- 

11221 D D 2 
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Dam, harmless when erected, may not be abated— Cohtinnedi 
ing in connection with it, does cause injury to others, is not 
such an obstruction as to authorize its abatement or justify a 
recovery of damages against the person so building the dam 
for injury thus occasioned. 

Proctor V. Jennings, 6 Nev., 83. 

Damages, actual, not necessary to an equitable relief against wrong- 
ful diversion of water. 

Equitable relief will be granted for a wrongful diversion of 
water, even though no actual damage is shown. Every violation 
of a right imports damage, and this principle is applied when- 
ever the act done is of such a nature as that by its repetition 
or continuance it may become the foundation of an adverse 
right. 

Barnes v. Sabron, 10 Nev., 217. 

Damages, when actual, necessary to justify an action. 
See Injury; not always necessary to justify an action. 

Damage by breaking of dam or ditch. 
See Negligence. 

Damages from ravine adopted as part of a ditch, who responsible for. 
One who adopts a natural water-course as a part of his ditch 
does so to the extent of the capacity of his ditch, and he is liable 
for injuries to lands resulting from an overflow of that water- 
course caused by his failure to have it properly cleared of ob- 
structions or of his turning into it a quantity of water which, 
added to the natural waters flowing therein, exceeded its car- 
rying capacity. 

Richardson v. Kier, 34 Cal., 63. 

Eichardson v. Kier, 34 Cal., 263. 

Damages, liability of corporation to stockholders. 

Where several persons owning a ditch and water right form 
a corporation, the express object of which is to own, keep in 
repair, and enlarge such ditch, and to control and divide the 
use of said water for the benefit of the several stockholders 
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Damages, liability of ^corporation to stockholders — CoDtinued. 
in accordance with their interests in the stock of said corpora- 
tion, that corporation is boand to discharge the duties pre- 
scribed in the certificate of incorporation, and for any failure 
or neglect to discharge these daties it would be liable to any 
stockholder who is injured thereby to the extent of his dam- 
ages. 

O'Connor v. North Truckee Ditch Co., 17 Ifev., 245. 



Damages, when ditch-owner liable for. 

A ditch-owner would be liable for an iujury caused wantonly 
or by gross negligence ; but he is not liable for a mere acci- 
dental injury, where no negligence is shown, to a miner locat- 
ing along the line of such ditch subsequently to the construction 
thereof, neither party claiming ownership of the soil. 

Tenney v. Miners' Ditch Co., 7 Cal., 335. 



Damages, when prior appropriator entitled to recover. 

A prior appropriator of water is entitled to recover damages 
for injuries caused by the acts of subsequent appropriators on 
the stream above in erecting dams or other obstructions, by 
which the regularity of the flow of water is so disturbed as to 
cause actual injury, or in diverting the water to the use of which 
he is entitled. 

Coker v. Simpson, 7 Cal., 340. 

Phoenix Water Co. v. Fletcher, 23 Cal., 481. 

Natoma Water and Mg. Co. v, McCoy. 23 Cal., 490. 

Deed, attempt to convey water-right by imperfect. 
See Abandonment. 



Deed, construction of. 

A deed which conveys a certain tract of land, and also the 
prior right to the use of a part of the water of a stream flowing 
through said land, must be construed as conveying a right to 
water over and above that of a mere riparian owner. 
Dalton V. Bowker, 8 Nev., 190. 
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Deed conveying right of way, effect of. 
See Bight of way, conveyance of. 

Deed neccessary to convey a water-right. 
See Water-right, transfer of. 

Deed to a water-right, effect on mill-site. 
See Water-right. 

Diligence in appropriating water. 
See Appropriation, diligence. 

Diligence in perfecting appropriation. 

In determining whether the work necessary to the appro- 
priation of water has been prosecuted with diligence, it is 
proper to take into consideration the circumstances surround- 
ing the parties which would affect any person who might be 
engaged in the same undertaking, such as the nature and cli- 
mate of the country, the condition of the weather, and the diffi- 
culties of procuring labor and materials. 

Kimball v. Gearhart, 12 Cal., 27. 

Ophir S. M. Co. v. Carpenter, 4 Nev., 534. 

In determining whether diligence has been exercised in pros- 
ecuting the work for the appropriation of water, matters inci- 
dent to the enterprise, and not those incident to the person, 
such as the illness of the appropriator or his lack of pecuniary 
means to prosecute the work, are to be considered in excuse 
for great delay. 

Ophir S. M. Co. v. Carpenter, 4 Nev., 634. 

Keeney v. Carillo, 2 K. M., 480. 

Distribution of water for public use. 

See Ditch-owners are public carriers. 



Ditch, authority of court of equity over. 

If one own a ditch, and right of way for same, a court of 
equity has no authority by its judgment to allow the ditch to 
be washed away for mining purposes, even after providing that 
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Ditch, authority of court of equity over— Continued, 
such portion of the ditch as might be destroyed should be re- 
placed by a metal pipe or flume, which would answer all pur- 
poses of the ditch. The court should not license a trespass on 
such property, or compel the owner thereof to exchange the 
same for other property for the convenience of a private per- 
son. 

Gregory v. INelson, 41 Oal., 278. 

Ditch, capacity o^ measureB the appropriation, 
bee Appropriation, extent of. 

Ditch, capacity, how proved. 

The carrying capacity of a ditch is a question of fact, which 
does not require for its proof unusual scientific attainments or 
peculiar skill. Men who have acquired a knowledge upon such 
subjects from experience in mining, and in measuring and sell- 
ing water to miners as non-experts, are as competent as experts 
to testify to the fact. 

Frey v. Lowden, 70 Oal., 550. 

Ditch company, liability of, to stockholders. 
See Damages. 

Ditch, conveyance of. 

See Bight of way, conveyance of. Water-right, when an ai> 
purtenance. 

Ditch, enlargement o£ 

If one is entitled to all the waters of a stream at the point 
where his ditch starts out, the capacity of that ditch or its en- 
largement is of no moment to others having ditches on the 
stream. 

James v. Williams, 31 Cal., 211. 

Ditch, character o^ as an excavation not changed by flumes at 
different points. 

Flumes constructed at different parts of the line of a ditch 
can not change the general character of the work as an exca- 
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Ditches, character oC etc. — ContiDued. 

yation ; such flumes are merely connectiDg links and a part of 
the ditch. A statute giving a lien for labor bestowed or ma- 
terial furnished upon buildings, wharves, or other superstruct- 
ures does not include ditches. Equity raises no lien in regard 
to real estate, except that of a vendor for purchase money. 

Ellison V. Jackson Water Co., 12 Oal., 642. 

Horn V. Jones, 28 Cal., 194. 

Ditches, liability of owner for damages from. 
See Negligence. 

Ditch-owners and miners, relative rights. 

The two rights to work the mines and to divert the water of 
streams from the natural channels stand upon an equal footing, 
and when they conflict they must be decided by the fact of 
priority, upon the maxim of equity, QyJi prior est in temporCy 
potior est in jure. 

Irwin V. Phillips, 6 Cal., 140. 

Wixon V. Bear Eiver & Auburn W. & M. Co., 24 CaL^ 
367. 

Levaroni v. Miller, 34 Cal., 231. 

The owner of a mining claim and the owner of a ditch or 
water-right stand upon the same footing ; that is, their respect- 
ive rights attach from the date of appropriation, the flrst in 
time being the flrst in right ; but where both rights can be en- 
joyed without interference with or material impairment of each 
other, the enjoyment of both is allowed. 

Jennison v. Kirk, 98 TJ. S., 453. 

Hill V. Smith, 27 Cal., 476. 

Clark V. Willett, 36 Cal., 534. 

Ditch-owners are public carriers. 

Owners of ditches or canals, as such, are carriers and quasi- 
public servants. They are awarded certain privileges and are 
charged with certain duties, and subject to reasonable control. 
Price V. Riverside L. & I. Co., 56 Cal., 431. 
McCrary v. Beaudry, 67 Cal., 120. 
Wheeler v. Northern Colo. Irr. Co.. 10 Colo., 682. 
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Ditch-o^vuers as carriers, duties o£ 

Ditch-owners, as such, are carriers, and must furnish water 
at the established rate (the county commissioners being em- 
powered to fix a maximum rate) to the class of persons using 
it in the manner named in the articles of incorporation. 

Golden Canal Co. v. Bright, 8 Colo., 144. 

Wheeler v, Northern Colo. Irr. Co., 10 Colo., 582. 

Ditch, right of way for. 

See Easement, Eight of way. 

Ditch, water rights co-eztensive ^^th. 
See Appropriator's right. 

Ditch, repairs of, liability for. 

See Estoppel. 

Ditch, value o( how proved. 

The ordinary way of proving the value of a ditch is by show- 
ing its capacity, the value of the water in its vicinity, and the 
probable duration of the demand. 

Clark V. Willett, 35 Cal., 534. 

Diversion of water, action for. 

See Kuisance, Parties proper in action for diversion. 

Diversion of water, change of point of. 
See Point of diversion. 

Diversion of water, equity will restrain wrongful 
See Injunction. 

Diversion of water from reservoir wiU be enjoined, when. 

One who constructs on the public lands a reservoir to collect 
and store, for the purposes of irrigation, the water flowing down 
a ravine, acquires a vested right of property in the reservoir 
and water, of which he can not be divested for mining or other 
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Diversion of water from reservoir, etc. — Continued, 
private purposes, and a court of equity will eajoin miners from 
iiyuring the reservoir or diverting the water therefrom. 
Rupley V. Welch, 23 Oal., 452. 

Diversion of water, illegal, may be prevented. 

One attempting to illegally divert water belonging to an- 
other may be ejected from the possession of ground occupied 
by him for completing such illegal diversion, and can not com- 
plain of the means taken to defeat his object. 

Butte Table Mountain Oo. v. Morgan, 19 Cal., 609. 

Diversion of*water, liability for. 

One who diverts the water of a natural water-course, that 
was accustomed to flow through the land of another, and that 
other thereby suffers injury, is liable to damages for the injury 
thus inflicted. 

Ellis V. Tone, 58 Cal., 289. 

In an action for diversion of water, the defendant is not liable 
for damages to another appropriator from the same stream re- 
sulting from a deficiency of the water supply, unless he was 
divei-ting from the stream more water than he was entitled to 
at the precise time the deficiency complained of existed. 
Brown v. Smith, 10 Cal., 508. 

Diversion of water, pleading in action for. 

In an action for diversion of water, the fact that the diver- 
sion was accomplished by one means or another is not impor- 
tant enough to require several counts setting forth the different 
modes of diversion. 

Gale V. Tuolumne Water Co., 14 Oal., 25. 

Diversion, right o£ 
See Appropriation. 

Diversion, right o^ as affected by recital in deed. 
See Estoppel. 
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DiTersion, riparian owner's ^ight o£ 
See Eiparian rights. 

Diversion, sufficient allegation in complaint tor. 

The allegation, in a complaint for the diversion of water, that 
the plaintiff was entitled by virtue of prior appropriation to all 
the water flowing in the stream at the head of his ditch, en- 
titles him to prove a diversion of water from smaller branches 
of the stream supplying water to that point. 

Eriest v. Union Canal Co., 6 Cal., 170. 

Diversion of water, wrongiul, may be restrained. 

Equity will restrain the continuous wrongful diversion of 
water at the instance of a prior appropriator thereof, although 
no actual damages are averred or proved. Equitable relief is 
granted in such cases to prevent wrongful acts from ripening 
into a right. 

Moore v. Clear Lake Water Works, 68 Cal., 146. 

Diversion of water, wrongful, will be enjoined. 
See Injunction. 

JSasement for flow of water. 

The rule that the owner of a tract of land has an easement 
in a lower adjacent tract to the extent of burdening it with the 
water naturally flowing to it from the upper tract applies only 
to waters naturally so flowing, and the servitude of the lower 
tract cannot be made more burdensome by the acts or industry 
of man. 

Ogburn v. Connor, 46 Cal., 346. 

Boynton v. Longley, 19 Nev., 69. 

Hasement for irrigating purposes. 

All lands in this Territory are held in subordination to the 
dominantright of others who must necessarily pass over them 
to obtain a supply of water to irrigate their lands. It is not, 
therefore, necessary that there should be a conveyance in writ- 
ing to establish an easement for right of way for a ditch. 
Yunker v, Nichols, 1 Colo., 551. 
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Easement for removing obstruction. 

See Appropriation, rights acquired by 

Easement, grant of right of way for a ditch. 

A grant of the right to all the water in a stream, and of the 
right to enter on the land of the grantor and construct and 
maintain all dams, ditches, pipes, or flumes necessary and proper 
for cbnveying such water over said land to the place of its use, 
vests in the grantee the right to convey said water at different 
times and places, or to change or enlarge his ditch, and to use 
it in any manner he pleases, if the grantor is not injured by 
such use. 

Spear v. Cook, 8 Ore., 380. 

Easement on public lands. 

See statutes, act of July 26, 1866, Appropriator, right to re- 
move obstructions. 

Easement, right of "way for ditch. 

A grant of the right of way for a ditch over a tract of land 
is an easement only, and is not a grant of the land or water 
flowing over it. When an easement is granted, nothing passes- 
as an incident to such grant but what is necessary for its rea- 
sonable and proper enjoyment. 

Miller v. Vaughn, 8 Ore., 333. 

Easement, right of way under act of July 26, 1866. 

To one who had, prior to the passage of the act of July 26^ 
1866, constructed a ditch over public land and had acquired 
a right to the water carried therein, recognized by the local 
customs, laws, and decisions of the courts, that act operated a» 
a grant of the right of way, and of the ditch through which the 
water was running at the date thereof. 

Broder v. l^atoma Water Co., 101 U. S., 274. 
Broder v. IN'atoma Water Co., 50 Gal., 621. 

Eminent domain. 

Statutes conferring the power to condemn private property 
to the use of another without the consent of the owner are 
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Eminent Domain— rC'ontinned. 

in derogation of the common law and most be strictly con- 

straed. 

San Francisco & Alameda W. Co. v. Alameda W. Co., 
36 Cal., 639. 

The supplying of the inhabitants of a town with pure, fresh 
water is a public use, in behalf of which a corporation is author- 
ized to exercise the right of eminent domain. The right of 
an individual to enjoy the flow of water in its natural channel 
upon or along his land may, under the laws of this State, be 
condemned for public use. 

Heyneman v. Blake, 19 Cal., 579. 

St. Helena Water Co. v. Forbes, 62 Cal., 182. 

Spring Valley W. Works v. San Mateo W. Works, 64 
Cal., 123. 

Lux V. Haggin, 69 Cal., 255. 

The right of eminent domain is restricted to the taking of 
private property for public use. It can not be exercised in 
favor of the owners of mining claims, to enable them to obtain 
water for their own use in working such claims, though the in- 
tention may also \)e to supply the water to others for mining 
and irrigating purposes. 

Lorenz v. Jacob, 63 Cal., 73. 

To authorize the condemnation of private property there 
must be a real necessity; the mere fact that it would be con- 
venient and profitable to the corporation to acquire the property 
would not justify the exercise of the right of eminent domain. 
Spring Valley W. Works v. San Mateo W. Works, 64 
CaL, 123. 

The proprietor of an irrigating ditch has a property owner- 
ship both in the ditch and the right of way therefor, which can 
not be taken or damaged for public use, except upon payment 
of just compensation. 

Tripp V. Overocker, 7 Colo., 72. 

Equity affords relief for injury to water-right. 
See Injunction. 

Equity courts, authority over ditch property. 
See Ditch, authority of court of equity over. 
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Estoppel 

One haviug a right by prior appropriation to the use of the 
waters of a stream, who stands by and allows another to pur- 
chase from a third party wrongfully claiming to have the right 
to said water, without asserting or making known his claim, is 
-estopped from afterwards asserting that claim. 
Fabian v. Collins, 3 Mont., 215. 

If a prior appropriator of the water of a stream stood by and 
4saw another appropriate the water of that stream at great ex- 
pense, under the mistaken idea that he was thereby acquiring 
s, prior right thereto, and did not inform him of the mistake he, 
the prior appropriator, and his vendors are* estopped from after- 
wards claiming such water. 

Parke v. Kilham, 8 Cal., 78. 

The facts that a ditch was constructed at heavy cost and was 
maintained and used with the knowledge of the true owners, 
and without any objection or opposition on their part, are not 
sufficient to operate an estoppel. There must be some degree 
of turpitude in the conduct of a party before a court of equity 
will estop him from the assertion of his title. 

Biddle Boggs v. Merced Mg. Co., 14 Oal., 279. 

Anaheim Water Co. v. Semi-Tropic Water Co., 64 Cal., 
185. 

Stockman v. Biverside L. & I. Co., 64 Cal., 57. 

Lux V. Haggin, 69 Cal., 255. 



ISstoppel, recital in deed. 

A recital in a deed to the effect that the grantee is about to 
divert the waters of a certain stream (which flowed through 
the grantor's land), and to appropriate the same, followed by a 
grant of the right of way to conduct water over the land of the 
grantor, does not estop said grantor from denying the right of 
the grantee to divert the waters of said stream. 

Zimmler, adm'r, v. San Luis Water Co., 57 Cal., 221. 



Sstoppel, riparian proprietor. 
See Eiparian proprietor. 
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Estoppel, use of water, notice. 

One who acqaires a right to the use of a part of the water 
of a ditch, not to exceed a certain definite amount, upon con- 
dition of paying his pro rata share of the needed repairs, ha& 
the option of using whatever amount he may desire within the 
fixed limit, and he will not be held liable beyond the propor- 
tion so used; if, however, he gives notice that he will require 
a certain amount, he will be bound by such notice, and estopped 
from showing that he did not need or use that amount. 
Brown v. Evans, 18 Ifev., 141. 

Flumes do not change general character of a ditch. 
See Ditch, character of, not changed by flumes. 

Foreign water. 
See Water-course, natural, may be utilized. 

Ocvemment, right of, as riparian owner. 
See Eiparian rights, government as owner. 

Indian, appropriation by. 

See Appropriation, Indian may acquire right by. 

Injunction, decree construed. 

A decree which forbids interference with the waters of a 
creek which rise above a certain dam does not prohibit the 
use and enjoyment of the waters which may remain and flow 
down after the ditch of the complaining party has been sup- 
plied, but simply prevents interference with the water above 
the dam or the amount necessary to fill such ditch. 
American Co v. Bradford, 27 Cal., 360. 



Izijunction, injury by mining operations. 
See Miners' rights. 

Ii^unction, jurisdiction of superior courts. 

The superior courts in California have jurisdiction to grant 
a preliminary injunction restraining an alleged trespasser jfrem 
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lojunctloi], jurisdiction of superior courts— Continued, 
diverting the waters of a stream daring litigation and to 
require him to remove the means by which the diversion is 
made. 

Johnson v. Superior Court, 65 Oal., 567. 

lajimction granted to prevent acts injurious to a water-right. 

An appropriator of water is entitled to protection against 
acts which materially diminish the quantity of water to which 
he is entitled or deteriorate its quality for the use to which he 
desires to apply it. Equity affords the appropriate remedy, by 
way of an injunction, for such wrongs. 

Cole Silver Mg. Co. v. Virginia, Gold Hill W. Co., 1 
Saw., 470. 

Tuolumne Water Co. v. Chapman, 8 Cal., 392. 

Eupley V. Welch, 23 Cal., 452. 

Phceiiix Water Co. v. Fletcher, 23 Cal., 481. 

Moore v. Clear Lake Water Works, 68 Cal., 146. 

Lake v. ToUes, 8 Nev., 285. 

Barnes v. Sabron, 10 Nev., 217. 

Harris v, Shontz, 1 Mont., 212. 

Gallagher v. Basey, 1 Mont., 457. 

Barkley v. Tieleke, 2 Mont., 59. 

Fabian v. Collins, 3 Mont., 215. 

Schilling v. Eominger, 4 Colo., 100. 

Keeney v. Carillo, 2 I^. M., 480. 

Crane v. Wiasor, 2 Utah, 248. 

Injunction the proper remedy for injury to a riparian right. 

Equity, by way of injunction, affords to a riparian proprietor 
the proper remedy against the wrongful diversion or obstruc- 
tion of the waters of a natural water-course. 

Lux V. Haggin, 69 Cal., 255. 

Shively v. Hume, 10 Ore., 76. 

Weiss V. Oregon Iron and Steel Co., 10 Ore., 496. 

Injunction, when issued to protect water-rights. 

Where it is not shown that the injury to a water-right is con- 
tinuing or likely to be continued, a judgment for damages may 
be sustained, but an injunction should not issue. 
Coker v. Simpson, 7 Cal., 340. 
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Injunction, when, will be granted to prevent injury to a water-right. 
Whether a court of equity^ will interfere to restrain acts 
claimed to be injurious to the rights of a prior appropri- 
ator of water will depend upon the character and extent of 
the injury alleged, whether it be irremediable in its nature, 
whether an action at law would afford an adequate remedy, 
whether the parties are able to respond for the damages re- 
suiting from the injury, and other considerations which ordi- 
narily govern a court of equity in the exercise of its preventive 
process of injunction. 

Atchison v. Peterson, 20 Wall., 507. 



Injury not always necessary to justiiy an action. 

There may be an invasion of a right which will justify an 
action although actual damage is not shown. But a distinction 
must betaken between those uses of water which are the exercise 
of the riparian proprietor's natural rights and those which are 
not; in the former case actual damage must be shown, but 
need not be in the latter. 

Union M. & M. Company v. Dangberg, 2 Saw., 450. 



Ii^ury to joint property. 

If one of two joint owers of a flume used for mining pur- 
poses consents to or directs the cutting of a water ditch above 
the flume, whereby the water from the ditch flows over and in- 
jures the flume, the parties thus opening the ditch, in com- 
I^liance with the request of one of the joint owners of the in- 
jured property, can not be held liable for the injuries that fol- 
lowed. 

Orary v. Campbell, 24 Cal., 634. 



Injury to water used for mining. 

Where a large number of persons are mining on a small 
stream and each deteriorates the water a little, so that the com- 
bined acts of all render the water unfit for us^p, each of such 
persons can not successfully defend an action on the ground 
that his act alone did not materially affect the water. 
Hill V. Smith, 32 Cal., 166 
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Injury, who liable for. 

Where two or more parties act, each for himself, in producing 
a result injurious to another, they can not be held jointly liable 
for the acts of each other. 

Blaisdell v. Stephens, 14 Nev., 17. 

Invasion of water-right, remedy for. 

See Injunction granted to prevent acts injurious to a water- 
right. 

Irrigation. 

See Eminent domain, Biparian rights. Use for street sprink- 
ling. 

Joint UabiUty. 

See Injury, who liable for. 

Joint property, liability for injury to. 
See Injury to joint property. 

Jurisdiction of suit for injury to water-right. 
See Ditch, water right co-extensive with. 

Land, condemnation of, for ditch purposes. 
See Eminent domain. 

Land, covenant which nms with. 

See Covenant which runs with land. 



Land, possession sufficient for maintenance of action for injury 
thereto. 

See Possession. 



Liability, joint. 
See Injury, who liable for. 

Liability of corporation to stockholders. 

See Damages, liability of corporation to stockholders. 
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Limitations, atatate of. 

The statute of limitations does not commence to run with re- 
gard to lands held under a Mexican or Spanish grant until the 
final confirmation thereof by the Government of the United 
States. 

Bichardson v. Williamson, 24 Gal., 289. 

Eeed v. Spicer, 27 Gal., 67. , 

Anderson v. Fisk, 36 Gal., 625. 



Limitations, statute of, effect on action for diversion of -water. 

Actions for diversion of water must be brought within the 
period prescribed by the statute of limitations after the date 
the cause of action accrued. The continuance of the wrongful 
diversion is a new cause of action or a new nuisance. 
Toombs V. Hornbuckle, 3 Mont., 193. 



Maintenance of ditch, extent of liability for. 
See Estoppel, Use of water, Notice. 



Mill-site, not appropriated by same character of acts as "water. 

See Appropriation of land and water requires different char- 
acter of act§. 

MiU-site, when water-right appurtenant to. 
See Water-right, when an appurtenance. 

Miners and agriculturists, relative rights. 

Where the titles of two parties to^ublic mineral land rest on 
possession alone — one using it for mining and the other for ag- 
ricultural purposes — the older possession, as between the two, 
gives the better right. In the use of their lands they are to be 
governed by the common-law rule applicable to adjoining land- 
owners, expressed in the maxim, Sic utere tuo ut alienum non 
hedas. 

Wixon V. Bear Kiver & Auburn W. & Mg. Go., 24 Gal., 
367. 

Gibson v. Puchta, 33 Gal., 310. 

11221 D D 3 
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Miners' rights. 

Miners have no right to enter upon private land and subject 
it to such uses as may be necessary to extract the precious metals 
which it may contain. These operations are calculated to destroy 
the entire value of the land, and will be restrained by injunction. 

Boggs V. Merced Mining Co., 14 Cal., 279. 

Henshaw v. Clark, 14 Cal., 461. 

Miners' rights, injury to. 

See Injury to water used for mining. 

Miners' rights not superior to those of other appropriators. 

The rights of miners and petsons owning ditches constructed 
for mining purposes are not necessarily paramount to other 
ricrhts and interests of a different character, but their superiority 
must rest upon priority in acquisition. One who appropriates 
for mining purposes the waters of a stream must take and use 
the same in such manner as not to injure the property rights of 
others acquired prior to the time the water was thus appro- 
priated. 

Wixon V. B. R. and A. W. & M. Co., 24 Cal., 367. 

Hill V. Smith, 27 Cal., 476. 

Levaroni v. Miller, 34 Cal., 231. 

Miners' rights to "water of a stream. 

The true rule governing the rights of several miners located 
on the same stream is that each is entitled to use in a proper 
and reasonable manner both the channel of the stream and the 
water flowing therein, and where, from the situation of the 
claims, the natural and necessary consequence of the working 
of some will result in injury to others it will be damnum absque 
injuria^ and will. furnish no cause of action to the party injured. 
Esmond v. Chew, 16 Cal., 137. 

See Appropriation, rights acquired by. 

Miners' rights, rule governing. 

Miners who have located claims on the side of a hill sub- 
sequently to the location of others in the bed of a stream in 
the vicinity must so use and work their claims as not to injure 
those of the prior locators. 

Logan V. Driscoll, 19 Cal., 623. 
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Natural flow of a stream. 
See Biparian rights. 

Katural water-course. 

See Water-course, natural. 



Navigable stream defined. 

Where a stream is naturally of sufficient size to float mill- 
logs, timber, and small boats, the public have a right to its free 
use for that purpose ; nor is it essential that such capacity con- 
tinue through the year. 

, . Shaw V, Oswego Iron Co., 10 Ore., 371. 



Negligence, liability for, in construction of dam or ditch. 

One who constructs a dam or ditch for the purpose of appro- 
priating water is bound to exercise in the construction and 
management thereof that degree of care and prudence which 
men generally, or ordinarily prudent men, use in like instances 
when the whole risk is their own. Both the degree and fact 
of prudence must depend upon the particular circumstances. 

Hoffman v. Tuolumne County Water Co., 10 Cal., 412. 

Wolf V. St. Louis Independent Water Co., 10 Cal., 541. 

Fraler v. Sears Union Water Co., 12 Cal., 555. 
, Burbank v. W. Walker Eiver Ditch Co., 13 Nev., 431. 

Turner v. Tuolumne County W. Co., 25 Cal., 398. 

Eichardson v, Kier, 34 Cal., 63. 

Campbell v. B. R. & A. W. & M. Co., 35 Cal., 679. 



19'otice of appropriation. 

An appropriator of water who, after duly posting a notice of 
his intention to take the water and while prosecuting the work 
for perfecting such appropriation, posts a second notice of in- 
tention to take the same water, does not thereby abandon his 
claim under the first notice. Notices of intention to appropri- 
ate water are to be liberally construed. 

Osgood V. El Dorado Co., m Cal., 571. 
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Notice of appropriation. 

The notice of intention to appropriate, in order to cause such 
appropriation to relate to the date of the notice, must be suffi- 
cient to put a prudent man on inquiry. 

Kimball v. Gearhart, 12 Oal., 27. 

Robinson v. Imperial Silver Mg. Co., 5 Nev., 44. 

Notice of nuiaance, when necesaary. 

A party who continues a nuisance, but is not the original cre- 
ator of it, is entitled to notice that it is a nuisance, and a re- 
quest must be made that it may be abated before an action 
will lie for that purpose, unless it appear that he had knowl- 
edge of its hurtful character ; when the extent of the nuisance 
was increased by such party the rule is otherwise. 
Grigsby v. Clear Lake W. Co., 40 Oal., 396. 

Notice, inrhat, neceasary. 

The inclosure of ground is not necessary to give notice of ap- 
propriation of public land for a canal or ditch. 
Conger v. Weaver, 6 Cal., 648. 

Nuiaance, diversion of la'ater. 

See Action for diversion of water. 

The diversion of a water-course or of water from one rightfully 
entitled to the use thereof is a private nuisance. 
Parke v. Kilham, 8 Cal., 77. 
Tuolumne Water Co. v. Chapman, 8 Cal., 392. 

Nuiaance, poUution of water. 

The owners of a water ditch are entitled to have the water 
flow therein in its natural state when they claim such water 
by appropriation, and its pollution by a stranger is a private 
nuisance. 

Crane v. Winsor, 2 Utah, 248. 

Nuisance, parties defendant. 

Where several parties owing mines at different points on 
the same stream or its tributaries discharge the debris from said 
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Nuisance, parties defendant— Continued. 

mines into the stream, by which it is carried down and depos- 
ited on the lauds of another, said miners may all be properly 
made parties defendant in a suit to enjoin such action. 
The Mining D6bris Case, 8 Saw., 628. 

Nuisance, public, a private person may maintain an action against* 

A private person may maintain an action against a public 
nuisance if it is specially injurious to himself or his property. 
The Mining Debris Case, 9 Saw., 441. 
Blanc V. Klumpke, 29 Cal., 15C. 
Grigsby v. Clear Lake Water Co., 40 Cal., 396. 

Nuisance, when notice before action to abate necessary. 
See Notice of nuisance, when necessary. 

Nuisance, who may sue to enjoin. 

One tenant in common of land injured by a public and private 
nuisance may sue to enjoin the nuisance without making his co- 
tenant a party to such suit either as complainant or defendant. 
The Mining D6bris Case, 8 Saw., 628. 

Obstruction, right of appropriator to remove. 
. See Appropriator, right to remove obstruction. 

Obstruction, right of riparian proprietor to place, in the stream. 
See Eiparian rights. 



Overflow of land, prescriptive right. 
See Easement for iiow of water. 



Owner of ditch, public carrier. 
See Ditch-owners as carriers, duties of. 

Parties, proper in action for diversion. 

The several appropriators of the water of a stream have 
not that community of interest that would qualify them to main- 
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Parties, proper in action for diversion— Con tin aed. 
tain a joint action for the diversion of the water and for a settle- 
ment of the varions rights of such appropriators. 
Schultz V. Winter, 7 Nev., 130. 

Parties, who necessary, in suits concerning water-rights. 

In an action to determine the relative rights of parties to the 
use of the water of a stream, those persons above who have di- 
verted water from said stream and returned it undiminished in 
quantity before it reaches the party claiming to be injured are 
not necessary parties to such suit. 

Smith V. Logan, 18 ^ev., 149. 

Partition of water. 

Water flowing in a ditch is not susceptible of division, and 
where such property is held by tenants in common, the only 
partition the courts can make is to order a sale and a distribu- 
tion of the proceeds. 

McGillivray v. Evans, 27 Cal., 92. 

Lorenz v. Jacobs, 59 Cal., 262. / 

Partners, conveyance by one does not affect the interests of the other. 
One of two parties who appropriate water by meaus of a 
ditch can convey only his interest therein ; he can not by his 
conveyance affect the interest of the other in the water nor his 
right to the use of the ditch for the flow of the water to which 
he is entitled. 

Henderson v. Nichols, 07 Cal., 162. 

Percolating water. 

Percolating water, or water passing through the soil in any 
manner other than in a well-defined channel, can not be distin- 
guished from the estate itself, and the owner of the soil may 
use it as he may desire, free from any usufructuary rights of 
others. 

Hanson v. McCue, 42 Cal., 303. 

Huston V. Leach, 53 Cal., 262. 

Cross V. Kitts, 69 Cal., 217. 

Hosier v. Caldwell, 7 Nev., 363. 

Strait V. Brown, 16 Kev., 317. 
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Peroolatlng water. 

When it does not appear that a spriDg is fed by any defined 
flowing stream, it mast be presumed that it is formed by the 
ordinary percolations of water in the soil. 
Hanson v. McCue, 42 Cal., 303. 

Personal property, when water becomes. 

Water, when collected in reservoirs or pipes, and thus sepa- 
rated from the original source of supply, is personal property, 
and is as much the subject of sale as ordinary goods and mer- 
chandise. 

Heyneman v, Blake, 19 Oal., 579. 

Place of use. 

The right to water acquired by prior appropriation is not in 
any way dependent upon the locus of its application to the 
beneficial use designed or to the particular use to which it was 
first applied. 

Atchison v. Peterson, 20 Wall., 607. 

Maeris v. Bicknell, 7 OaL, 261. 

McDonald v.B. K. & A. W. & Mg. Co., 13 Oal., 220. 

Davis V. Gale, 32 Oal., 26. 

Coffin V. Left Hand Ditch Co., 6 Colo., 443. 

Thomas v. Guiraud, 6 Colo., 530. 

Woolman t?. Garringer, 1 Mont., 635. 



Point of diversion. 

One entitled to divert a quantity ot water from a stream 
may take the same at any point on the stream, and may 
change the point of diversion if the rights of others be not in- 
juriously affected by the change. 

Kidd V. Laird, 15 Cal., 161. 

Butte Table Mg. Co. v. Morgan, 19 Cal., 609. 

Junkans v. Bergin, 67 Cal., 267. 

Sieber v. Frink, 7 Colo., 148. 

Hobart v. Wicks, 15 Nov., 418. 

One entitled to divert a quantity of water from a stream 
can not change the point of diversion, if by such change the 
rights of other appropriators be injuriously affected. 
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Point of diversion— Continned. 

Butte Table Mg. Co. v. Morgan, 19 Cal., 609. 
Nevada Water Co. v. Powell, 34 Cal., 109. 
Golambia Mg. Co. v. Holter, 1 Mont., 296. 



One having acqaired a right to divert water, whether by ex- 
press grant or by prescription, whether sach right rests in the 
parole license or the presumed consent of the proprietor, may 
change the point of diversion at pleasure, if the rights of 
others are not injuriously affected by such change. The differ- 
ence as to the manner in which such a right was acquired re- 
lates to the mode of determining tlie existence and extent of 
the right, and not to the manner of its exercise and enjoyment. 
Kidd V. Laird, 16 Cal., 161. 



Foliation of water a nnioance. 

See Nuisance, pollution of water. 

Possession sufficient to maintain action for ii^ury to land. 

The rightful possession of land is sufficient to enable one to 
maintain an action for an interruption to that possession or for 
any injury to the property. 

Crandall v. Woods, 8 Cal., 136. 

McDonald v. B. E. & A. W. & M. Co., 13 Cal., 220. 

Norris r. Glenn, 1 Idaho, 690. 

Simpson v, Williams, 18 Nev., 432. 

Fo'wers of water commissionera 
See Water commissioners. 



Practice, distinct causes of action. 

An entry upon and ouster from a dam-site and dam in process 
of construction and a canal-site and canal in process of con- 
struction, and a diversion of the water claimed by means of the 
dam and canal, are two distinct causes of action, which can not 
be united in the same statement of cause of action in a com- 
plaint, but should be separately stated. 

N. C. & S. Canal Co. v. Kidd, 37 Cal., 282. 
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Practice, local cuBtoms must be proven. 

Courts will not take jadicial notice of local customs. Pne 
who alleges the existence of a right to water appropriated un- 
der a local custom, such as is recognized by the act of July 26, 
1866, must prove the existence of such custom. 
Lewis V. McClure, 8 Ore., 273. 

Prescription. 

A right to the use of water may be acquired by an exclusive 
and uninterrupted enjoyment of the water in a particular way 
for a period corresponding to the time fixed by statute of limi- 
tations as a bar to an entry on land. 

Crandall v. Woods, 8 Cal., 136. 

XJnion Water Co. v. Crary, 25 Cal., 604. 

American Co. v. Bradford, 27 Cal., 360. 

Los Angeles v. Baldwin, 53 Cal., 469. 

One who was allowed, at a time when there was sufficient 
water in the stream to supply the wants and demands of all 
parties, to divert and use water without objection by a riparian 
owner or former appropriator, but whose use and diversion 
were objected to when the water became scarce and the sup- 
ply insufficient for all, does not by such use acquire a prescript- 
ive right to such water. 

Feliz V. City of Los Angeles, 68 Cal., 73. 

Anaheim Water Co. v. Semi-Tropic Water Co. 64 Cal., 
185. 

No right by prescription can be acquired as against the Gov- 
ernment. 

Union M. & M. Co. v. Ferris, 2 Saw., 176. 
Mathew v. Ferrea, 45 Cal., 51. 
Ogbum V, Conner, 46 Cal., 346. 
Wilkins v. McCue, 46 Cal., 666. 
Vansickle v. Haines, 7 Nov., 249. 

If one goes upon public land of the United States and ap- 
propriates water for a lawful purpose, and is permitted to con- 
tinue in its adverse enjoyment and use for more than ten years, 
such appropriation ripens into a title which can not be disturbed 
by one succeeding to the rights of the United States. 

Tolman v. Casey, 15 Ore., 83. 
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Prescription — Con tinaed. 

One who has acquired a prescriptive right to the use of 
water as against a proprietor on a natural stream can not claim 
snch right against the same person as to lands lying farther 
down the stream and afterwards acquired from the Govern- 
ment by him. 

Union M. & M. Co. v. Ferris, 2 Saw., 176. 

Presoriptioi], burden of proof. 

The burden of proving an adverse use of water for the statu- 
tory period, with the knowledge and acquiescence of the person 
having the prior right, is cast upon the person alleging such 
adverse use. 

Union M. & M. Co. v. Ferris, 2 Saw., 176. 

The Mining D6bris Case, 9 Saw., 441. 

American Co. v. Bradford, 27 Cal., 360. 

Prescription, extent of right. 

The right acquired by prescription is measured by the right 
enjoyed ; it is always confined to the right as exercised for the 
full period of time prescribed by the statute. 
Boynton v. Longley, 19 Nev., 69. 

Prescription pleadings. 

One claiming a right to water by virtue of the adverse use 
thereof for the statutory period must set up said right in his 
pleadings in order to entitle him to submit testimony in sup- 
port of such claim. 

American Co. v. Bradford, 27 Cal., 360. 
Lux V, Haggin, 69 Cal., 255. 

Prescription, "what necessary to establish right by. 

One who claims a right to water by reason of an adverse use 
for the statutory period must show that such use was open^ 
peaceable, uninterrupted, and under claim or color of right. 

Union M. and M. Co. v. Dangberg, 2 Saw., 450. 

The Mining Debris Case, 9 Saw., 441. 

Grigsby v. Clear Lake Water Co., 40 Cal., 396. 

Cave V. Crafts, 63 Cal., 135. 

Ledu V. Jim Yet Wa, 67 Cal., 346. 

Winter v. Winter, 8 Nov., 129. 
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FreBcrlption, inrhat necessary to establish right by. 

To establish a right by prescription or adverse use, the acts 
by which such right is soaght to be established mast operate 
as an invasion of the rights of the party against whom it is set 
up. The enjoyment relied upon must be of such a character 
as to afford ground for an action by the other party* 

XJnion M. and M. Co. v. Ferris, 2 Saw., 176. 

Grigsby v. Clear Lake Water Co., 40 Cal., 396. 

Anaheim Water Co. v. Semi-Tropic Water Co., 64 Oal.^ 
185. 

Dick V. Bird, 14 'Nev., 161. 

Dick V. Caldwell, 14 Ilfev., 167. 

Boynton v. Clear Lak^ Water Co., 40 Cal., 396. 

Prescription right to overflow land. 
See Easement for overflow of water. 

Prior appropriation. 
See Appropriation. 

Private property may be taken for public use. 
See Eminent domain. 

Property of Government in stream. 

The Government, as proprietor of lands through which a 
stream of water naturally flows, has the same property right 
in the stream that any other owner of land has, be it usufruct- 
uary otherwise. 

Union M. and M. Co. v. Ferris, 2 Saw., 176. 

The Mining D6bris Case, 9 Saw., 441. 

Lux V. Ilaggin, 69 Cal., 255. 

Vansickle v. Haines, 7 Nov., 249. 

Protection of land against stream, right o£ 
See Riparian proprietor. 

Public land, easement on. 

Land claimed by a pre-emptor remains public land until he 
proves up and pays for it. Land upon which pre-emption fll- 
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Public lands, easement on — Continued. 

iug is placed after the passage of the acts of July 26, 1866, and 
July 9, 1870, may at any time before proof and payment be 
subjected to the right of way for a ditch or reservoir under the 
provisions of said acts. 

Farley v. Spring Valley M. and I. Co. 58 Cal., 142. 

See Statutes, act July 26, 1866. 

Public land, rights acquired by possession. 

See Miners and agriculturists, relative rights, Biparian 
rights. 

Public land, rights of settlers on. 

A tract of the public domain upon which one has settled with 
the intention of acquiring title thereto under the pre-emption 
law remains public land subject to disposition by the proper 
authorities until such settler has perfected his right by show- 
ing compliance with the requirements of said law and payment 
of the purchase price. 

Frisbie v. Whitney, 9 Wall., 187. 

Yosemite Valley Case, 15 Wall., 77. 

Hutton V. Frisbie, 37 Cal., 476. 

Western Pac. E. K. Co. r. Tevis & Kerr, 41 Cal., 489. 

Occupation and improvement of public land with a view to 
pre-emption confers an inchoate right that may be protected 
by the courts against the claims of other persons who have not 
an equal or superior right. Such a settler, however, acquires 
no vested right until the purchase money has been paid and a 
receipt issued. 

Frisbie v. Whitney, 9 Wall., 187. 

Purchaser of land presumed to have notice of water-rights. 

One who buys land is presumed to buy with notice of the 
water-rights in use on the premises. 

Ooffman v. Bobbins, 8 Ore., 278. 

Real property, water in a natural stream is. 

Although an appropriator may be entitled to the flow of the 
water undiminished at the head of his ditch, yet the water in 
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Public property, water in a natural stream is — Continued, 
the stream is not his personal property bat a part of the realty, 
and he can not maintain an action for the valae of the water, 
as for personal property sold and delivered, against one who 
has wrongfully diverted the waters of said stream. 
Parks' C. & M. Co. v. Hoyt, 57 Cal., 44. 



Real property, water ditches and rights are. 
See Water ditches are real property. 



Reasonable use of water. 
See Eiparian rights, reasonable use. 

Relation. 
See Appropriation, relation. 



Reservoirs^ natural depressions. 

One may utilize as a reservoir for storing water a natural de- 
pression on the public land which includes the bed of a stream, 
but he must see to it that no legal right of prior appropriators 
or other persons is in any way interfered with by his acts. 

Larimer County R. Co. v. People ex rel.j 8 Colo., 014. 



Right of way, change of direction of ditch. 

One who has acquired the right to go upon a tract of land 
and construct a ditch across the same may change the course 
of such ditch from the line originally surveyed, and, if such di- 
version worked no actual injury to the owner of the land, he 
will not be liable for even nominal damages. 
Conger v. Weaver, 6 Cal., 648. 



Right of way, conveyance o£ 

A deed which conveys the right of way for an existing ditch 
is in effect a conveyance of the ditch itself. 
Eeed v. SpicOT, 27 Cal., 67. 
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Hight of way through city. 

A manicipal corporation which accepts the dedication of 
istreets across which a ditch has been previously located and 
right of way therefor acquired, takes the same subject to the 
prior rights of the owners of the ditch ; and when the necessi- 
ties of the public require that such ditch be bridged at the 
street crossings, it is the duty of the city, and not of the owner 
of the ditch, to construct such bridges. 
Denver v. Mullen, 7 Colo., 345. 



night of way under act of July 26, 1866. 

Under act of Congress of July 26, 1866, one has a right to 
construct a ditch across the public lands of the United States, 
subject only to the liability of paying for any damage to the 
possession of a settler on the land. 
Hobart v. Ford, 6 Nev., 77. 
Shoemaker v. Hatch, 13 Nev., 26L 

Riparian owner, boundary line of land. 

Where a navigable stream has been meandered in making the 
public surveys the meander line is run for the purpose of mark- 
ing the sinuosities of the stream rather than the boundaries of 
the tract of land bordering on such streams, the stream itself 
and not the meander line as actually run on the ground, is the 
true boundary of tracts bordering on such stream. 

Eailroad Company v. Schurmier, 7 Wall., 272. 

Minto V. Delaney, 7 Ore., 337. 

Moore v. Willamette Transportation Co., 7 Ore., 356. 

Riparian proprietors. 

The section of the civil code of California which provides 
^' the rights of riparian proprietors are not affected by the pro- 
visions of this title'' declares, in effect, that those appropriat- 
ing water under the previous sections shall not acquire the 
right to deprive of the flow of the stream those who shall have 
obtained from the State a title to, or right of possession in, ripa- 
rian lands before proceedings leading to appropriation were 
taken. 

Lux V. Haggin, 69 Cal., 255. 
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Hiparian proprietors, lease, estoppel. 

An upper riparian proprietor, who enters into an agreement 
with a lower proprietor, whereby the latter grants for a certain 
term the right to the use of the waters of the adjoining stream 
for domestic purposes and irrigation is not, upon the expira- 
tion of the agreement, thereby estopped from asserting his rights 
as a riparian proprietor to the use of the waters of such stream. 
Swift V. Goodrich, 70 Cal., 103. 

Riparian proprietors^ rights as against appropriatorsof vrater. 

An appropriation of water on pttblic lands of the United 
States, made after the act of July 26, 1866, did not give the 
appropriator any right as against a riparian owner under a 
grant from the United States made prior to said act. , 

Lux V. Haggin, 69 Oal., 265. 

Vausickle v. Haines, 7 Nev., 249. 

Riparian proprietor, right to protect his land from injury by stream. 
A riparian proprietor has a right to protect his land from a 
threatened change in the channel of an adjoining stream and 
to erect works to prevent the old course of the stream from 
being altered. 

Barnes v. Marshall, 68 Cal., 569. 

Riparian rights, division of vrater by parol agreement. 

Where the water of a stream which passes through the lands 
of different persons has been divided by them by parol agree- 
ment, and each party has constructed ditches, and has received, 
cared for, and enjoyed his portion of said waters for years, 
such parol agreement should be upheld in equity. 
Ooffman v. Bobbins, 8 Ore., 278. 

Riparian rights, extent of. 

The owner of land through or along which a natural stream 
flows has a right to the reasonable use of the water of such 
stream during its passage, but has no right in the corptis of the 
water. 

Union M. & M. Co. v. Dangberg, 2 Saw., 450. 

Eddy V. Simpson, 3 Oal., 249. 
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Riparian rights, extent of— Continued. 

Crandall v. Woods, 8 Cal., 136. 

Kidd V. Laird, 15 OaL, 161. 

Hale V. McLea, 53 Oal., 578. 

Pope V. Kinmau, 54 Cal., 3. 

Lax V. Haggin, 69 Cal., 255. 

Weiss V. Oregon Iron & ISteel Co., 13 Ore., 496. 

Every proprietor of land through which flows a stream of 
water has a right to the use of the water flowing in its natural 
channel without diminution or obstruction, except so far as up- 
per riparian owners may use said water for domestic use, stock, 
and reasonable irrigation. 

Taylor v. Welch, 6 Ore., 198. 

Hayden v. Long, 8 Ore., 244. 

Coffman v. Bobbins, 8 Ore., 278. 

Shively v. Hume, 10 Ore., 76. 

The owner of land on a water- course has a right to the free 
flow of the water to his land without obstruction, and an owner 
above in protecting his land from injury can not cut off the 
water of the stream by a dam. 

Bliss V. Johnson, 76 Cal., 597. 

When a natural stream of water flows through lands belong- 
ing to different persons, each usually has the right to enjoy it 
for the ordinary purposes of life ; the right to drink it, to use 
it for culinary purposes, and to water animals. Any surplus 
after these purposes are supplied may be used for irrigation, 
and should be equitably divided between the several propri- 
etors. 

Shook V. Colohan, 12 Ore., 239. 

Riparian rights, extent o^ neoesaities. 

A riparian proprietor is entitled to take from the stream as 
much water as is necessary for watering his cattle and for do- 
mestic uses, even though such necessities may consume all Ae 
waters of the stream. 

Union M. & M. Co., 2 Saw., 450. 

Ferrea v. Knipe, 28 Cal., 340. 

Hale V. McLea, 53 Cal., 578. 

Lux V. Haggin, 69 Cal., 25$. 
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Ripuiaa rlflits, equitabito titto oontea. 

One who has entered and paid for his land nnder the pre- 
emption law and has received a certificate of parchase, or one 
who has entered land ander the homestead act and has con- 
tinned to reside thereon, has the equitable title to sncb land, 
and is entitled to riparian rights. 

Union M. & M. Go. v. Ferris, 2 Saw., 176. 



Riparian ri|Mt» GownaaaMmtMM owner. 

The Gk>yemmeat»as proprietor of the land through which 
a stream flows, has th^vune property and right in the stream 
that any other proprietor woiiUL have. 

Union M. & M. Go. v. FerrfU^ 2 Saw., 176. 

Riparian rishts« granteea of Gtovenunent. 

The grantee or patentee of the Government acqii^res common- 
law rights in the waters flowing through the land glinted, ex- 
cept when such rights are reserved. 

Lux V. Haggin, 69 Gal., 255. 

Yansickle v. Haines, 7 Nev., 249. 

A stream of running water is part and parcel of the land 
through which it flows inseparably annexed to the soil, and the 
use of it as an incident of the soil passes to the patentee of the 
land. 

Union M. & M. Go. v. Ferris, 2 Saw., 176. 

Riparian rights irrigation. 

A riparian proprietor may take water from the stream and 
may make reasonable use of it for purposes of irrigation. 

Union M. & M. Go. v. Ferris, 2 Saw., 176. 

Ellis V. Tone, 58 Gal., 289. 

Anaheim W. Go. v. Semi-Tropic W. Go., 64 Gal., 185. 

Lux V. Haggin, 69 GaL, 255« 

Swift V. Ooodrich, 70 Gal., 103. 

Goffman v. Bobbins, 8 Ore., 27& 

A riparian proprietor is not entitled to divert and use all the 
water of a stream for the purpose of irrigation without regard 
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Riparian rights, irrigation— Coatiuued. 

to the wants and necessities of other riparian proprietors, 
althoagh the amount so diverted and used was no more than 
necessary for the irrigation of his lands. 

Union M, & M. Oo. v. Eerris, 2 Saw., 176. 

Hale t?. McLea, 53 Cal., 578. 

Ellis V. Tone, 58 Cal., 289. 

Larned v. Tangeman, 65 Cal., 354. 

Gould V. Stafford, 77 Cal., 66. 

Riparian rights, olistruction of stream. 

While a riparian owner to whom the water first comes in its 
flow has a right to use it for domestic purposes and for watering 
cattle, he has not the right to so obstruct the stream as to 
prevent the water running substantially as in a state of nature 
it was accustomed to run. 

Ferrea v. Knipe, 28 Cal., 341. 

Lobdell V. Simpson, 2 Nev., 274. 

Riparian rights, possession confers. ' 

One who appropriates public land acquires a right to the use 
of water flowing through it, and this right is good as against 
every one, except the Government and those who may have 
acquired prior rights thereto. 

Crandall v. Woods, 8 Cal., 136. 

Leigh Co. v. Independent Ditch Co., 8 Cal. 323. 

l^parian rights, possession of unsurveyed lands. 

A mere possessor of unsurveyed public land has no riparian 
rights. 

Covington v. Becker, 5 Nov., 281. 

Lake v. ToUes, 8 Nev., 285. 

Riparian rights, reasonable use. 

A reasonable use of the waters of a stream by a riparjan 
proprietor may be defined as any use that does not work actual, 
material and substantial damage to the common right which 
each proprietor has, as limited and qualified by the precisely 
eq,ual right of every other proprietor* 

IJnion M. & M.. Cp. v. Dangberg, 2 Saw., 450. 
Lux V. Haggin, 69 Cal,, 255. 



Digitized by 



Google 



61 

Sale of water, effect on prior right to its uae. 

One who has bailt a mill on a stream thereby appropriates 
the water-power at that point, and does not by the conveyance 
of the water at a point above his mill lose his prior right over 
one who has claimed the water below the mill for mining par- 
poses. 

McDonald v. Askew, 29 Gal., 200. 

Statutes, act of July 26, 1866. 

The doctrine of right by prior appropriation was recognized 
by the act of Congress of July 26, 1866. 

Atchison v. Peterson, 20 Wall., 507. 

Basey v. Gallagher, 20 Wall., 670. 

Union M. & M. Co. v. Ferris, 2 Saw., 176. ' 

Cave V. Crafts, 53 Cal., 135. 

Osgood V. El Dorado W. & M. Co., 66 Cal., 671. 

The act of Jnly 26, 1866, conOrmed rights already held dnder 
the local castoms, laws, and decisions of the courts;' it did not 
introduce any new system or any new or different policy on the 
part of the Government; it recognized, sanctioned, protected, 
and confirmed the system already established and provided for 
its continuance. 

Jennison v. Kirk, 98 U. S., 463. 

Broder v. Natoma Water Co., 101 U. S., 274. 

Titcomb v. Kirk, 61 Cal., 288. 

Jones V. Adams, 19 Nev., 78. 

Theact of July 26, 1866, conferred upon parties desiring to 
divert water from a natural stream the right to construct across 
the public lands ditches for that purpose, subject only to the 
liability of paying for any damages to the possession of a settler 
on such lands. 

Hobart v. Ford, 6 Nev., 77. 

Shoemaker v. Hatch, 13 Nev., 261. 

It is not necessary, in order that a right may be entitled to 
protection under section 9 of the act of July 26, 1866, that there 
ishould be a union of the three conditions therein mentioned ; 
that is, that said right should be recognized by the local cus- 
toms, laws, and decisions of the courts. 

Basey v. Gallagher, 20 Wall., 670. 

Barnes v. Sabrbn, 10 Nev., 217. 
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8tatate% aot of July 26, 1866— Continned. 

The aot of Jaly 26, 1866, does not affect the rights of one who 
had acquired a right to land and water flowing across it prior 
to the passage of said act. 

Union M. & M. Co. v. Ferris, 2 Saw;, 176. 

Union M. & M. Go. v. Dangberg, 2 8aw., 450. 

Lux V. Haggin, 69 Gal., 255. 

The act of Gongress of Jaly 26, 1866« was adopted simply to 
protect those who were at the time diverting water from its 
nataral channels on the public lands and no diversion had 
been previonsly anthorized. 

Yansickle v. Haines, 7 Ney., 249. 

One has a right ander the aot of Gongress (July 26, 1866) to 
go upon Government land and divert the waters of a nataral 
stream, and to the extent of his appropriation he aoqaires a 
vested right therein, and whoever afterwards purchases above 
or below him takes subject to such prior appropriation. 
Kaler r. Gampbell, 13 Ore., 596. 



Statutes — Oeneral Statutes Colorado, aeotion 1718. 

That portion of section 1718, General Statutes of Colorado, 
which limits the amount of compensation to be paid to the 
owner of a ditch by one who desires to enlarge or use the same, 
under the provisions of said law, to a reasonable proportion of 
the cost of construction of said ditch, is unconstitutional. The 
compensation for taking or damaging private property against 
the owner's consent must be ascertained by a jury or board of 
commissioners. 

Tripp V. Overocker, 7 Colo., 72. 



Statutes, act of March 3, 1869, Nevada. 

The Statute of March 3, 1869, merely provides for a right of 
entry on the land of another for the purpose of surveying for 
a ditch or Aume and the manner in which such lands may be 
condemned, and does not confer any right of priority upon one 
complying with its provisions. 

Barnes v. Sabron, 10 Kev., 217. 
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SUtote ofUmltatton. 
See Limitations, statute of. 

Snbtenraneous ■treams. 
See TJndeigvoimd streams. 

Tenants in oommon, appropziatotn are. 
9ee Appropriators, tenants in common. 

Trespasaer, appropriation by. 
See Water-right, when an appurtenance. 

ITndergromid atreama. 

The rules of law which govern the use of streams flowing 
upon the surface of the earth are equally applicable to under- 
ground currents of water flowing in defined channels. 

Hanson v. McGue, 42 OaL, 303. 

Gross V. Kitts, 69 Oal., 217. 

Eeeney v. Garillo, 2 N. M., 480. 

Strait V. Brown, 16 Nev., 317. 

Taylor v. Welch, 6 Ore., 198. 

Shively v. Hume, 10 Ore., 76. 



ITae, beneficial, ia teat of appropriation. 
See Appropriation. 

ITae, by riparian proprietor. 

See Biparian rights, extent of. 

ITae of water for atreet aprinkling ia uae for irrigation. 

A contract by which it is agreed to furnish water to the in- 
habitants of a city <^for domestic purposes" does not include 
water for irrigation. Water used for sprinkling streets is 
water used for the purposes of irrigation. 

Los Angeles Water Go. v. Los Angeles Gity, 55 Gal., 
176. 
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Use, place o£ 
See Place of use. 



Uanfructuary rights. 

See Appropriator's rights in water of a nataral stream are 
nsufructaary, Eiparian rights, extent of. 

^7ater commis8ioner», extent of authority. 

A board of water commissioners, under the act of Galifor- 
nia of May 16, 1854, has no authority to enter up6n a private 
water-course and to disturb the owners thereof in its use and 
enjoyment. 

Charnock v. Rose, 70 CaL, 189. 

Water commissioners' actions may be reviewed by the courts. 

It is the duty of the board of water commissioners, upon pe- 
tition, to locate and lay out a proposed water ditch, and when 
it is constructed to apportion the water among those interested 
according to their respective interests ; but the action of the 
board in making such apportionment is subject to review by 
the courts. 

Daley v. Cox, 48 Oal., 127. 

Water companies, rights and privileges o£ 

Corporations organized to fiirnish the inhabitants of a city 
with pure, fresh water, like companies' organized to ftimisli 
gas to the inhabitants of a city, are engaged in a << species of 
trade and commerce," and are governed by the provisions of 
the State law relating to such corporations. 

Heyneman v. Blake, 19 CaL, 579. 

Price v. Eiverside L. & I. Co., 56 CaL, 431. 

Water-course defined. 

To constitute a water-course there must be bed, banks, and 

water ; the water must usually flow in a certain direction and 

by a regular channel ; the water need not flow continually, but 

the stream must have a well-deflned and substantial existence* 

,Barnes v. Sabron, 10 Nev., 217. 
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'W^itcir-cotirBe, natural, used to carry water acquired by approprla- 

One who avails himself of a natural water-course to conduct 
Water he has appropriated to the place where he designs to 
mfd it does u'ot abandon the water thus turned into the natural 
8tream, and may divert the same quantity at the place he de- 
aires to use it. 

Hoffman v. Stone, 7 OaL, 46. 

Butte Canal & Ditch Co. v. Vaughn, 11 OaL, 143. 

Davis V. Gale, 32 Cal., 26. 

Ellis V. TonCj 58 Oal., 289. 

Schulz V. Sweeny, 19 Nev., 359. 

'Water-course, natural, used to convey vrater. 

One who has brought water from a distance and emptied it 
into a natural stream with the intention of taking it out again 
may not so reclaim it as to diminish the quantity to which a 
prior locator or appropriator was entitled. 

Butte Canal & Ditch Co. v. Vaughn, 11 Cal., 143. 

Burnett v. Whitesides, 15 Cal., 35. 

Wilcox t?. Hausch, 64 Cal., 461. 

Water-course, natural, used to convey water, burden of proof 

Upon one who turns water into a natural water course for 
the purpose of conveying it to the place where it is to be used 
and there diverting it from said stream is cast the burden of 
showing that he has not taken from the stream more water than 
he turned into it. 

Butte C. & D. Co. V. Vaughn, 11 Cal., 143. 

Wilcox V. Hausch, 64 Cal., 461. 

Water ditches are real property. 

A water ditch and the water-right appurtenant thereto are 
real property. 

Hill V. Kewman, 5 Cal., 445. 

Lower Kings D. Co. t?. Lower Kings R. & F. C. Co., 

60 Cal., 408. 
Dodge V. Marten, ? Ore., 456. 

Whether ditch property in the mineral regions of this State, 
although conceded to be real estate, is to be regarded by 
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Water dttdiesHwe md pc^;>erty— -Contiiui«d. 
eouit» of equity with the same measar^ of favor that is bo- 
stowed by them upon land held and cherished for itself^ and 
whether soch courts will interfere by way of injunction to 
protect ditefa property, admits of at least serious doubt, 
Clark r. WiHett^ 35 Gal., 534. ^ 

Water ditoli, when public property. 

An irrigating diteh, constructed, repaired, and controlled 
by two or more persons, does not cease to be private property 
because they have not accurately defined their respective 
rights therein, or because they have selected some one to dis- 
tribute the water among those interested therein. Such 
ditch is not subject to the control of the boi^ of water com- 
missioners for the district in which it is situated. 
Gate V. Sanford, 54 Gal., 24. 

Water, diversion of. 
See DivesBi^n of water. 

Water, personal property. 
See Personal property. 

Water-right, oo-eztensive with ditch. 
See Appropriator's right co-extensive with his ditch. 

Water-right, deed of; does not convey mill-site. 

A deed conveying the right to the use of the water of a river 
between certain points does not convey the land of a mill-site 
on the river. 

Bobinson v. Imperial S. Mg. Go., 5 Nev., 44. 

Water-right, transfer o£ 

An executed contract, which passed the equitable title to a 
ditch to which a water right was appurtenant, is sufQcient to 
insure the grantee the rights for which he stipulated as against 
an^adverse claimant. 

Ortman v. Dixon, IS OaL, 33. 
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Water-right, transfer of—ContinnecL 

The right to water acqaired by appropriation b a specfes of 
leaUy^raitd^reqairesrfor its trangfer the same form and solem- 
nity as is reqctttBd for-the^con^eptnee of any other realteKtote. 

Barkley t7. Tieleke, 2 Hont., 59« 

Smith V. O'Hara, 43 Oal^ 371. 

Bight to water acqaired by appropriation may be transferred 
like other property. 

McDonald v. B. B. & A. W. & M. Go., 13 Gal., 220. 
Union Water Go. v. Orary, 25 Gal., 504. 
Dalton V. Bowker, 8 Nev., 190. 

The right to the ase of a water-conrse in the pnblio mineral 
lands, and the right to divert and nse the water taken there- 
firom acqaired by appropriation, may be held, granted, aban- 
doned, or lost by the same means as a right of the same char- 
acter issaing oat of lands to which a private title exists. 
Union Water Go. v. Grary, 25 Gal., 504. 

^7atar-right, When an appurtenance. 

A right which secnres to the owner of a tract of land water 
for irrigating or other pnrposes necessary to the beneficial en- 
joyment of the land becomes appurtenant to said land and 
passes by a conveyance thereof. 

Gave V. Grafts, 53 Gal., 135. 

Farmer v. Ukiah Wat^r Go., 56 Gal., 11. 

Standart v. Boand Valley Water Go., 77 Gal., 390. 

If the right to ase the water were acqaired by appropriation 
for the purpose of operating a mill on the stream, such right 
would pass by the transfer of said mill property to a vendee. 
McDonald v. B. B. & A. W. & M. Go., 13 Gal., 220. 

The water supply of a mill will ordinarily pass with a con- 
veyance of the mill, but in order to do so it mast belong to the 
mill, must be the property of the owner thereof. 

Ginocchio v. Amador G. & M. Go., 67 Gal., 493. 

The purchase by a mining company of a water ditch and 
rights appertaining thereto does not necessarily constitute said 
ditch and water-rights appurtenances of the mining claim. 
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177ater-right, when an appurtenance— Continued. 

' TJpoii one who asserts that a ditch and water-rights are appur- 
tenant to a mining claim is cast the' harden of proving that 

' such is the-fact: * 

Quirk V. Falk, 47 Oal., 453. 

The right to water appropriated to irrigate a certain tract 
of land by one who had no title to said land, bat was a mere 
trespasser, does not become appahenant to the land, and does 
not pass to a purchaser from the owner of the land. 
Smith V. Logan, 18 Nev., 149. 

To entitle one to recover in an action in ejectment he must 
show that he is entitled to possession of the premises ; but he 
is not required to show that he is entitled to the enjoyment of 
a stream of water running through the premises or that he was 
damaged by the diversion of it. 

Dilley t?. Sherman, 2 Kev., 67. 

When a canal or aqueduct has been constructed in two sep- 
. arate parts by different contractors at different times, the two 
sections being fed in part from different sources, and the Su- 
preme Gourt of the United States has decided that the two sec- 
tions constitute separate and distinct works, the water supply 
of the one must be held not an appurtenance of the other sec- 
tion. 

Beynolds i?. Hosmer, 51 Oal., 205. 



Water-rights acquired under license to use. 
. One who takes possession of water under a verbal license to 
use the same, during the time that the grantor did not need the 
use thereof, acquires no rights which could be sold and trans- 
ferred to another. 

Fabian v. Collins, 3 Mont., 215. 



Water-rights are real property. 

The right to running water may exist without private owner- 
ship of the soil upon the ground of prior appropriation. The 
right to water inust be treated as a right running with the land 
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'Water-rights are real property — CoDtinaed. 

and as a corporeal privilege bestowed upon the occupier or 
appropriator of the soil, and as such it has none of the charac- 
teristics of mere personalty. 

Hill V. Newman, 5 Cal., 445. 

TTTater, use o^ by those entitled may be regulated by a court of 
equity. 

It is within the power and authority of a court of equity to 

ascertain and determine the extent of the rights of property in 

water, flowing in a natural water-course, acquired by persons 

who hold and are entitled to them, and to regulate between or 

among them the use in the flow of the water in such a way as to 

maintain equality of rights in the enjoyment of the common 

property. 

Frey v. Lowden, 70 Oal., 650. 
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